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Legal Rules Governing the Coexistence of Surety Bond and
Mixed Guarantee

—Analysis and Exploration Based on Judicial Discrepancies

PU Nanxi

Abstract: The legal structures and institutional functions of surety bond and guarantee
differ significantly. Even if the debtor has provided adequate security, this does not preclude
the establishment of surety bond. When surety bond and mixed guarantee coexist, the parties
follow the agreement on the order of liability if there is an explicit agreement. In the absence
of such agreement or ambiguous stipulations, the insured retains the option to exercise either
the security right or claim insurance proceeds. The insured shall exercise his rights with care
and in accordance with the principle of utmost good faith. After fulfilling obligations, the
insurer (or guarantor) may seek contribution from other guarantors (or insurers) , which finds
both normative support and value-based justification. An insurer making prior payment may
claim contribution from other guarantors pursuant to Article 60 of the Insurance Law, with the
scope of contribution excluding penalty interest or losses from capital occupation. Conversely,
a guarantor satisfying obligations first may exercise the right of recourse against the insurer by
reference to Articles 524 or 700 of the Civil Code, combined with the doctrine of insurable
interest succession established under Article 49 of the Insurance Law.

Keywords: Surety Bond; Mixed Guarantee; Right of Recourse; Subrogation; Legal
Assignment of Creditor’s Rights
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